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PREFACE

There’s a lot of wrong thinking out there about workers’ com-
pensation. If you watch some of the news shows or listen to the
politicians, you’ll think that most all workers’ compensation claims
are frauds which need to be stamped out. It has become a given that
every year in Washington, DC, and in Raleigh, NC, some pro-busi-
ness politician will introduce some legislation to “reform” the “bro-
ken” workers’ comp system. This shouldn’t come as a surprise: The
insurance companies and business groups spend tens of millions of
dollars every year in lobbying efforts to make it even worse to be an
injured worker.

On the other hand, if you read the ads in the Yellow Pages or
watch the lawyer ads on television, you’ll think that a workers’ comp
claim is like the lottery. File a claim, cross your fingers and hope for
the big payout. And, oh yeah, be sure you hire the attorney who is
shouting the most in his thirty-second television advertisement.

Both of these ideas are dead wrong. The workers’ compensation
system can be abused, but it is manipulated far more often by
employers than by an injured worker. Mind you, the politically-
appointed bureaucrats at the North Carolina Industrial Commission
won’t tell you that, even though their own data proves this to be
true. And the lawyers who will say just about anything to get you to
hire them are equally wrong when they suggest that workers’ comp
claims are easy money.

The truth is that the laws in North Carolina are tilted heavily in
favor of employers and insurance companies. There are almost no
protections for injured workers and what little benefits there are
often receive little attention or slow attention at the Industrial
Commission.

We’ve seen just about every abuse heaped upon injured workers
that you can imagine. And we’re sick and tired of it.
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You’ve gained a real advantage by getting this book. This infor-
mation will be of incredible benefit to any injured person who is
bringing a workers’ compensation claim in North Carolina. We per-
sonally guarantee that after reading it, you will never view your
workers’ compensation claim the same way.

WHY DID WE WRITE THIS BOOK?

We’re attorneys who represent injured workers. We want to try
to even out the playing field – to give injured workers a chance at a
fair shake before the Industrial Commission. Every year we receive
many requests for help on cases, but unfortunately, we cannot han-
dle each of those cases. In fact, many people may not need an attor-
ney at all. While we limit the number of cases which we handle at
any given time, we still want to help every person who was injured
on the job in North Carolina. This book is our attempt to do that.

Like just about every lawyer, we offer free consultations. If you
want one, call us at 1-866-OTP-Law1. Unfortunately, most free
consultations are glorified sales pitches for the lawyer. They offer
almost no facts about either the lawyer or workers’ compensation. 

We think that’s wrong.
Over the years, we’ve developed controversial opinions about

how lawyers should talk to the public. Some lawyers disagree with
this approach, but we believe the best approach is to tell you the
truth. Without strings attached. And without making you come in
and listen to a sales pitch. We are not salespeople; we are attorneys.

Years ago, we began writing short articles to address questions
our clients had about workers’ compensation. Over time, we
expanded these articles into reports. The reports then turned into
books. The result of all this is our series, The Ultimate Guides to
Workers Compensation in North Carolina.
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The great advantage to this approach is that we can spread our
views far beyond the number of people with whom we can speak
directly. In addition, we provide people with a guide which they can
consult time and time again. Let’s face it, it’s a pain in the neck to
go to find a lawyer and go to his office. It’s a whole lot easier to get
answers to your questions in the comfort of your own home.

WHY SHOULD YOU LISTEN TO US?

As workers’ compensation attorneys, we’ve seen it all. We’ve seen
injured workers that, quite frankly, were trying to a make a quick
buck. On the other hand, we’ve seen far more insurance adjusters try
to take advantage of hurt workers.

We’ve handled hundreds of workers’ compensation claims prac-
ticing all the way up to the North Carolina Supreme Court and back
again. We have worked very hard at this, and the result is that oth-
ers lawyers have come to respect our approach. As a matter of fact,
when Martindale-Hubbell asked other lawyers (including oppo-
nents), judges and Commissioners to rate our firm. We received the
highest rankings of any law firm in the state.

Workers’ compensation law is our passion because we can help
people. Fortunately, we work with a strong team of attorneys at
Oxner Thomas + Permar that enjoy helping injured workers. We
have more Board Certified Specialists than any other firm represent-
ing injured workers. No one wants to be hurt at work, but if they
are, they don’t want to be left out in the cold by the legal system.
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HOW TO USE THIS BOOK

While we firmly believe in everything we have written in this
book, we cannot offer this book as legal advice. We simply don’t
know the facts of your particular case. We don’t know what fits, and
what does not. This book is a general guide which gives you a good
idea on how to proceed, but unless you ask us to and we agree in
writing to represent you, we cannot give legal advice.

That brings up an important point. Finding the right attorney
may be the single most critical issue you have right now. In fact, hir-
ing the wrong lawyer, often based off of a thirty-second television
spot or Yellow Pages ad, is one of the ways to wreck your claim
(number 10, as a matter of fact). We are continually amazed at how
many lawyers claim to be experts in workers’ compensation when
they have so little to back up that claim.

We think all sides benefit when there is a perfect match between
clients and lawyers. We feel so strongly about that that we’ll tell you
something many attorneys are too greedy to say: You may not need a
lawyer, and if you do, we may not be the right lawyers for you. Still,
you are taking the best first step by learning about the process and pro-
tecting your rights so that you have the best chance to win your case. 
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Chapter 1

FAIL TO DOCUMENT AND
REPORT YOUR ACCIDENT

One of the easiest ways to wreck your workers’ compensation
claim is to fail to report your accident as soon as it happens. Many
people don’t want to make a fuss about it, and they figure they’ll get
better quickly. But it pays to be overly cautious. This is particularly
true if there were no witnesses to the accident.

Remember, workers’ compensation insurance companies are in
the business of charging the highest premiums the State of North
Carolina will permit and paying out the least amount of benefits the
State of North Carolina will permit. Everything in between is money
in their pockets. In other words, they are in business to make money.

When you delay reporting the claim until after the weekend, you
give them a golden excuse to deny your claim. We’ve often seen insur-
ance companies deny claims on the basis that they were not reported
within 24-48 hours, even though the law says you have 30 days.

We’ve had too many injured workers tell us that their employer
went so far as to tell them that they could not bring a claim because
they didn’t report the injury immediately. Of course, that is
absolutely false, but it gives you an idea of how employers can react
to these claims.

This also brings up a very good point: Your employer is not a
lawyer. Chances are, your employer – even with the best intentions
– will not give you correct information when it comes to workers’
compensation.

You also need to report your accident to the right people.
Mentioning it to a co-worker is never enough. As soon as you can,
you must find your supervisor and tell him. Insist that he make a
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written report of the accident and that he give you a copy of it. Take
your time when filling out these reports. Be accurate and provide as
much detail as you can.

If there were any witnesses to the accident, be sure to get those
co-workers’ names and telephone numbers. We recommend that
you ask them to do you a favor and just handwrite a quick paragraph
about what they saw. Tell them you’re being paranoid, and you’re
sure nothing will ever come of the injury. Most of the time if you ask
right away, your co-workers won’t have any problem writing a quick
note. Later on, when the insurance company instructs your boss to
warn the witnesses to shut up and stay away from you, it will be
much more difficult for you to get those written statements.

You should always file an Industrial Commission Form 18 as
soon as possible and really within 30 days of the accident. (You can
obtain one from your employer, the Industrial Commission’s Web
site – http://www.comp.state.nc.us/ncic/pages/form18.pdf – or our
office.) Once you have completed the form, do not trust your
employer or their insurance company to mail off the copy you gave
them. They won’t. You need to send it to the Industrial Commission
yourself or have an attorney do it for you. Any decent lawyer should
be willing to give you a Form 18 and help you send it in without any
charge or obligation that you hire them.

We recommend sending the Form 18 by fax and keeping the fax
transmission sheet proving that it was received. If you don’t have
access to a fax machine, you should mail it certified mail, return
receipt requested. This will cost you a couple of bucks, but someone
in the mail room at the Industrial Commission will have to sign that
it was received. You will be returned a green postcard with their sig-
nature on it.

We’ve seen a number of occasions when a client swears she filed
the Form 18 with the Industrial Commission, but the Industrial
Commission lost it. She shows us a copy of it, initialed by her boss
even, but the Industrial Commission claims to have never seen it.
Because she cannot prove it was ever filed at the Industrial
Commission, her entire claim will be barred.
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CASE STUDY

The Case: This client, “John,” came to us when the insur-
ance company denied his back claim. Late on a Friday after-
noon John slipped and fell on a wet part of the cement loading
dock where he worked. He injured his back and cracked his
elbow pretty good when he landed on it. He got up, brushed
himself off and looked around. Although shaken up, he didn’t
think there was anything seriously wrong.

He stopped by his supervisor’s office, but the boss had left
early for a holiday weekend. Figuring that he had a three-day
weekend, John decided to take it easy, and if he didn’t feel well,
he’d report the claim on Tuesday. That night, John wasn’t feeling
great, and by Monday, he was in pain barely able to get out of bed.

First thing Tuesday morning, John was in his supervisor’s
office. He explained exactly what happened, and his boss wrote
it all down. John was told to go to the local walk-in medical
clinic to get checked out. To his horror, John received a letter
just a couple of days later from the insurance company. They
were denying his claim “on credibility grounds” and basically
accused him of injuring his back at home on the weekend and
trying to pass it off as a workers’ compensation injury.

Here’s what we did: We explained to John the insurance
tactic of “deny and buy.” This is when an insurance company
deliberately denies a legitimate claim intending to settle the
case cheap when the injured worker starts going broke. We
confirmed that John had indeed told the doctor at the clinic
that he was hurt on the job. We obtained some short state-
ments from friends who saw him over the weekend and to
whom John had described an accident. We noted in John’s
employment file there was no mention of his being anything
but a perfect employee.

At the mediation prior to the hearing at the Industrial
Commission, John settled for most of what he was owed for the
case. The insurance company still saved money by using this 
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unethical tactic; however, we were able to limit that by a great
deal. Because he was able to return to work fairly quickly, John
wanted to put this behind him rather than waiting the year or
more the Industrial Commission would have taken for a decision.

SUMMARY
HOW NOT TO WRECK YOUR CLAIM

• Immediately report your accident.
• Immediately ask co-workers to jot down a quick note of what

they saw.
• Complete form 18 and send it in either by fax or registered mail.
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Chapter 2

ALLOW THE ADJUSTER TO
MANIPULATE THE RECORDED

STATEMENT

When you get injured on the job, the workers’ compensation
insurance company will usually ask you to give a recorded statement.
They tell you that the purpose of this statement is “to determine
whether your claim is compensable.”  What it really means is they’re
looking for a way to deny the claim. Because the recorded statement
is so important to your workers’ compensation claim, never let the
adjuster control the recorded statement.

An “accident” in workers’ compensation terminology is “an
interruption of the normal work routine.” That means something
you didn’t expect to happen, did happen. The accident must then
cause an injury. (There are two exceptions – back pain and hernias.
For those, the onset of pain is the accident and injury combined.)

If you do not clearly describe your accident, your claim will
probably be denied. A skilled adjuster will ask leading questions:
“Nothing unusual happened, did it? You were doing your regular
job, weren’t you? This kind of situation happened all the time,
right?” Just because 99% of what you were doing was normal does-
n’t mean that there wasn’t an accident in that other 1%. Of course,
the really sneaky adjusters don’t give you a chance to explain that.

Adjusters can be even more unfair when it comes to back pain
or hernias. We’ve heard adjusters ask clients how they knew the her-
nia occurred at work if the client didn’t take off his pants immedi-
ately to see the bulge in his lower abdomen. We’ve heard adjusters
flat out lie to clients and tell them that there had to be a slip, trip or
fall type of accident in order to bring a back claim.
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Before you actually give the recorded statement, be sure you
think over the events carefully. It might be a good idea to jot down
some notes so that you are able to provide a complete and accurate
account of the accident and your injury. Be able to describe some-
thing unusual happening. If there were witnesses, be sure that they
saw the accident and be sure to give the adjuster their names. A lot
of employers will put pressure on witnesses to keep their mouths
shut. If the witness doesn’t support your story then your claim is
going to be in trouble. (Remember in Chapter 1 when we suggested
getting a written note from witnesses?) Don’t assume that the wit-
ness will stick his neck out for you (it’s probably nothing personal,
he or she is fearful that their job is in jeopardy). We’ve had cases
where the same witness who called the ambulance later told the
insurance company he didn’t know anything about the accident.

Be sure you can explain what interrupted your normal work
routine. Remember, it doesn’t have to be a slip, trip or fall. It just has
to be an interruption of the normal work routine. Bear in mind, the
further the accident is from the obvious type of claims, the more
pressure you’ll have to explain it thoroughly. Again, having notes
handy helps you provide the most accurate account possible.

For example, if you are walking down some stairs at your work-
place and injure your knee because your foot slipped off a step, be
sure to say so. If the adjuster doesn’t give you a chance to say so, you
must insist on telling your side of the story before she turns off the
tape recorder. If you just say that you were walking down some stairs
and you injured your knee, there is a good chance that the adjuster
could deny your claim because nothing unusual happened. You
should always tell the truth. Don’t exaggerate, but never forget to
state all of the details that show your injury came from something
unusual or unexpected.

Don’t expect the adjuster to make this easy for you. They aren’t
going to go out of their way to help you bring a claim against their
company. The job of the adjuster is to save the money of the insurance
company. They can’t do that if they are paying your legitimate claim.
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CASE STUDY

The Case: A warehouse worker, “Laura,” was lifting a box
at work when she felt a sudden pulling feeling in her back.
Within a very short time, she had pain running down the back
of her leg into her foot. She had difficulty lifting her toes up or
walking on her heels. Clearly Laura had ruptured a disk in her
back and had pinched a nerve. Her doctor took her out of work
and recommended surgery.

Here’s what we did: We immediately demanded that the
insurance company turn over a copy of the recorded statement. 
When they refused to do so, we obtained an order from the
Industrial Commission requiring them to do so within ten
days. Once we got this, we quickly spotted the problem. The
adjuster had repeatedly asked the injured worker if “she was
doing her regular job” or “if anything unusual had happened.”
The adjuster, a professional who was trained in denying or
minimizing the cost of workers compensation claims, inten-
tionally avoided any questions about the sudden onset of pain.
Thus the recorded statement established that our client had not
suffered an accident in the traditional sense of a slip, trip or fall.
Additionally, the recorded statement contained no evidence of
a specific onset of pain. The adjuster had skillfully prevented
the injured worker from describing a compensable back claim.

We immediately filed a hearing request, obtained witness
statements from co-workers who confirmed that she had com-
plained of a sudden onset of pain. In the end, we were able to
settle the case in a way which left our client very happy.
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SUMMARY
HOW NOT TO WRECK YOUR CLAIM

• Don’t let the adjuster keep you from telling your side of the story.
• Be sure to truthfully include the facts surrounding the

interruption of work and the onset of pain.
• If needed, have notes prepared before the recorded statement

is taken so that you can provide the adjuster with a complete
recollection of the accident.
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Chapter 3

EXAGGERATE YOUR SYMPTOMS

It can be very frustrating when it seems like no one understands
the pain you are in. A lot of our clients complain about this to us.
Their boss doesn’t seem to get it, the rehabilitation nurse only talks
about how soon they can return to work and the doctor doesn’t act
like he’s listening to what they are saying.

The worst reaction to this scenario is to play up your symptoms
in an effort to get the doctor’s attention. Unfortunately, many physi-
cians are skeptical of workers’ compensation claimants already. Thus,
if you appear to be exaggerating in any way, the doctor will assume
that you are just trying to stay out of work. Although it is complete-
ly unfair, the doctor will likely put you in the stereotype that the
insurance companies have spent millions of dollars creating.

What you probably don’t realize is that much of the doctor’s
physical examination of you is designed specifically to see if you are
telling him the truth. Every time he asks you to bend, twist or tell
him if something hurts, he is expecting a specific response. He’s
trained to know what actions will cause which responses.

If there starts to be a separation between your verbal complaints
(called subjective complaints) and what he can physically demon-
strate (called objective complaints), he will assume that you are not
being truthful. That means he’ll listen to you even less than you
accused him of doing initially.

Another area where this comes up is in physical therapy when
you take the Functional Capacities Evaluation (the FCE). The FCE
is designed to see what you are physically capable of doing. Your
doctor will likely order an FCE before he releases you with perma-
nent restrictions.

9



Given what is at stake with the FCE, it is very tempting for
many injured workers to exaggerate pain and injuries. Unfortunately
the FCE is a pretty sophisticated test. Most of today’s FCEs use com-
puterized software to pick apart everything you say and do in an
effort to sniff out any inconsistencies. For instance, at the outset of
the FCE, you will be told to give full effort on all parts of the exam-
ination. During the course of the three-hour testing, your back,
which was injured in a fall at work, begins to really hurt. But the
physical therapist wants you to keep squeezing handgrips to deter-
mine your grip strength. You’re thinking to yourself “What on earth
does this have to do with my back?”

The answer is both nothing and everything. Obviously, a back
injury shouldn’t affect your grip strength. So it has nothing to do with
your back injury. On the other hand if you give inconsistent effort on
the handgrip test, the computers will flag you as having “symptom
magnification.” That’s semi-polite medical terminology for calling you
an exaggerator. That probably isn’t at all true, but it doesn’t matter what
either you or we think. The FCE report will go to the doctor and to
the insurance company before you ever see a copy of it. And stamped
all across it will be the claim that you are a symptom magnifier.

In our experience, doctors react very negatively to this. It is not
unusual for them to just assign very limited restrictions on the assump-
tion that nothing you’ve told them was accurate. Thus in an effort to
get someone to listen to you, you’ve ended up with just the opposite. 

CASE STUDY

The Case: “Mary” came to us with an accepted claim for a
knee injury she suffered while working in a factory. She had
had a difficult time with her medical treatment. The insurance
company had sent Mary to a doctor who treated most of her
employer’s workers’ comp claimants. It seemed like the doctor
gave every benefit of the doubt to the employer and wasn’t real-
ly listening to Mary at all.

Long before she felt ready, the doctor was talking about
Mary returning to her old job. She explained that she still didn’t 
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feel up to it. Her job was pretty physical, and there really was-
n’t anyone to help her with the heavy parts of the job. The
rehab nurse jumped in and assured the doctor that the employ-
er promised to give her an assistant. The doctor ate this up and
said he was going to order a Functional Capacities Evaluation
to show exactly what Mary could and couldn’t do.

On the day of the FCE Mary was a basket case. She was
worried about getting through a three-hour physical examina-
tion, she was worried about being sent back to work and get-
ting fired, and she hadn’t slept a wink the night before. The
physical therapist asked her where she hurt and Mary honestly
replied “all over.” Her leg hurt from the injury, she hadn’t slept
so her back hurt and her nerves were shot. She tried her best
during the FCE, especially on the parts involving her injured
leg. In order to preserve her energy, she relaxed a little bit on
the parts testing the strength in her back, arms and hands.

Mary was horrified when an angry company doctor called
her up and accused her of exaggerating her symptoms and not
giving full effort during the FCE. He released her to full duty
work and discharged her from his care. Mary called us in a panic.

Here’s what we did: We obtained a copy of the FCE and
copies of the medical records. We were able to show the doctor
that Mary’s physical examination had consistently matched her
verbal complaints – thus, she hadn’t been telling stories all
along. We asked for a repeat FCE to try to get better results.
The doctor agreed, but the insurance company refused because
they had Mary right where they wanted her. We went to the
Industrial Commission and obtained an order requiring the
insurance company to give Mary a new FCE. We then met
with her at length and explained the process of the FCE before
she took it again.

This time, the results showed that Mary had given full
effort and that she had significant restrictions which would pre-
vent her from doing her old job. Fortunately, however, her
employer had an opening for a desk job, and Mary jumped at
the opportunity.
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SUMMARY
HOW NOT TO WRECK YOUR CLAIM

• Don’t exaggerate your injuries.
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Chapter 4

RETURN TO A MAKE-WORK
POSITION OR WORK IN EXCESS OF

YOUR RESTRICTIONS

Another error to avoid on a return to work is any return to a job
which is “make-work.” Make-work is essentially any job which no
other employer would ever hire you to do or a job which your
employer wouldn’t offer to any person not on workers’ compensa-
tion. We’ve seen local companies call injured workers “safety instruc-
tors” and require them to walk up and down the halls reading aloud
from safety manuals. We’ve seen local companies call injured work-
ers “warehouse assistants” and then tell them to just go sit in the
back of a warehouse and do nothing. We even had one local compa-
ny tell a construction worker that he was going to return to work as
an inventory control specialist on a construction site. This involved
him sitting on a chair in an unheated, unlit, supply trailer in the
dead of winter. Why do the employers pay people to do this type of
foolishness? Because the insurance companies make them do it. In
fact, many insurance companies require employers to agree in
advance to create a position for any employee who might get injured.

The danger is that once you return to this ridiculous make-work
position, your checks stop. Thus, you immediately lose all of your
leverage over your employer and the insurance company.

Once you are back at work, your employer and the insurance
company are now in control and will move swiftly and ruthlessly to
take advantage of the situation. They want you fired because no one
wants to pay a worker to perform a meaningless task. If you are late,
take too many bathroom breaks or are accused of disobeying a
supervisor’s instruction, you can be fired. The insurance companies
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favorite trick here is have the employer tell you to do work beyond
the doctor’s orders. When you protest saying that you cannot do it
because of the doctor’s instructions, you get fired for disobeying
your boss. This is no exaggeration, and we’ve dealt with it over and
over again. In this situation, do you think the insurance company is
going to start your checks back up? No way. The insurance compa-
ny will argue to the Industrial Commission that your being fired
from work has nothing to do with your physical disability and is
solely the result of your misconduct. Thus, you are not eligible for
workers compensation checks.

If the employer cannot find a way to fire you on some made-up
charge, they will do the next best thing. They will fire you without
a made-up charge. One of the most common lines we hear is “there
has been an economic downturn in business” and they don’t need
that many employees anymore. True, only the employees on work-
ers’ compensation were fired. True, the terminations were not based
on seniority. True, the employer will probably talk out of the other
side of their mouth and tell the Employment Security Commission
that you are physically incapable of working and therefore your
request for unemployment should be denied.

As outrageous as this is, we’ve seen the Industrial Commission
swallow it hook, line and sinker. It doesn’t really matter that we
could successfully win your case and have your benefits reinstated.
The process is so long – at least a year or more – that most injured
workers simply cannot financially survive the time it takes to get
their benefits reinstated.

The other thing to be careful about is working in excess of your
restrictions. Usually, employers will wait at least three or four hours
before they ask an injured worker to violate the doctor’s restrictions,
and in most instances, it isn’t really a request – it’s more of an
assumption.

Here’s a common example: The injured worker is returned to
work with a 25-pound lifting restriction. His job routinely requires
lifting 75-pounds. The employer promised the doctor, in writing,
that they would provide a helper for the lifting. So the out-of-work
employee goes back to the job. For the first 90 minutes, he’s got all
the help he needs. Then after the first smoke break, the helper dis-
appears, and the injured employee is just left to try to get the job
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done as best he can. Sadly, most people too proud to admit weak-
ness. They not only further hurt themselves, but they also wreck
their claim.

There’s a reason the doctor gives restrictions. You’re not going to
get better if you work beyond them. When your employer asks you
or makes you work in excess of your restrictions, they are basically
saying, “We don’t care if you ever get better. We just want to save
money on our insurance.”

CASE STUDY

The Case: “George” worked for a heating and air condi-
tioning company for over 20 years. In his younger years, he
worked as a technician installing heating and cooling systems.
This was a very physical job. As he grew older, he was no longer
physically able to work as a technician. Consequently, he took
a less physical job with the employer in the shop making duct
work. He did this for a number of years until he had an acci-
dent at work injuring his knee. The injury was so bad that his
doctors recommended a total knee replacement. He was writ-
ten out of work several weeks.

Nevertheless, within days after the total knee replacement,
the employer drove to George’s house and urged him to come
back to work. He promised George that he would give him a
“special” light duty job in the warehouse. Against his better
judgment, George decided to take the employer up on his offer
and violate his doctor’s restrictions. George did not last a day
before his knee began to swell so bad that he could hardly stand
it. By going back to work prematurely against doctor’s orders, he
caused additional damage to his knee and delayed his recovery.

Eventually, his doctor released him with very limited work
restrictions. His restrictions precluded him performing his old
job making duct work. Again, the employer insisted that he
take the “special” warehouse job, and George consented. The
normal jobs in the warehouse required heavy lifting which
George couldn’t do. The employer assured George that he 
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would only have to operate a computer. The problem was that
George had no previous computer experience. He assumed that
he would be trained to operate the system. He assumed wrong.
He never received any training or instruction. After spending
several weeks sitting in front of the computer doing nothing,
the employer terminated George because he did not know how
to operate the computer.

With little hesitation, the employer terminated a 20-year
employee because of a pretense. The employer argued that the
termination had nothing to do with his workers’ compensation
injury so he was not entitled to ongoing benefits. Had George
initially refused the “make-work” job and he was still out of
work because of his compensable injury, the insurance compa-
ny would have had to pay weekly benefits. To add insult to
injury, the employer even contested his claim for unemploy-
ment benefits after he was terminated.

Here’s what we did: We filed for a hearing and served the
employer with a set of questions known as interrogatories.
During legal claims, the parties have a legal right to ask the
opposing party detailed questions that pertain to the claim. In
this case, we asked questions specifically about the “special”
warehouse job and how the termination came about. During 
this process, the employer revealed details which allowed us to
convincingly argue that (1) the warehouse job was “make-
work” and (2) the George was terminated for reasons related to
his workers’ compensation claim.

This claim ultimately settled soon after mediation in
George’s favor, and he was well pleased. 
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SUMMARY
HOW NOT TO WRECK YOUR CLAIM

• Do return to work to do a job that no one would hire you to
do or would not be a position that is normally filled by your
employer. 

• If you do return to work, do not work beyond your doctor’s
restrictions.
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Chapter 5

RETURN TO WORK WITHOUT
A FOLLOW-UP APPOINTMENT AND

OBTAINING BOTH A FORM 28T AND
A FORM 28U IN ADVANCE

Very often, the insurance company’s chosen doctors will tell you
that you can return to work with certain restrictions. (That’s why the
insurance company chose them in the first place.) These restrictions
should limit what you can do with your injured body part. For
example if you hurt your back, you should expect limitations on the
amount you can lift, carry, push, or pull and limitations on bending,
stooping, walking, or standing. If you have carpal tunnel syndrome,
you would probably have limitations on repetitive use of your hands
or arms. In short, the doctor is saying you can do work – and you
should do work – but you cannot do certain tasks.

The insurance company and your employer desperately want to
return you to work. This is the quickest, easiest way for them to stop
paying you. Once they can legally cut off your checks, you lose all
leverage over them, and they know it.

If you return to work on light duty, the insurance company is
supposed to send you an Industrial Commission Form 28T (See
Appendix B for a copy of this form) which means you are on a nine-
month trial return to work. Theoretically this means that you can
return to the doctor if you are having trouble with your job and he
could write you back out of work on an Industrial Commission
Form 28U. In our experience, however, insurance companies pro-
vide injured workers with these forms less than half the time. That
means the employee has no idea that he can go back out of work if
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he is having trouble doing the work.
We say that this “theoretically” occurs because in most instances

the insurance company won’t permit the injured worker to even see
the doctor. Think about it for a minute. You didn’t get therapy, an
MRI or anything else without the adjuster’s authorization. In most
instances you probably couldn’t simply call up the doctor’s office and
get an appointment. The rehabilitation nurse or the adjuster author-
ized and scheduled these. Now the adjuster has managed to get you
off the insurance company’s payroll; why on earth would she permit
you to see the doctor if she has any inkling that the doctor might
take you out of work? That’s right; she won’t.

At this point you could go to the Industrial Commission and
ask for an order requiring the defendants to authorize a visit to the
doctor. Unfortunately, this rarely works. If you don’t phrase the
request just right, the Industrial Commission will deny it. If you
send it to the wrong person at the Industrial Commission, they will
deny it. And even if you do everything exactly right, it will still like-
ly take six months or more and then probably be denied.

The best trick for protecting yourself from this is that when the
doctor first suggests you return to work, you immediately ask him to
schedule a return appointment a week or two after your start date.
It is very difficult for an adjuster to deny the request to see the doc-
tor if it’s being made from the doctor’s office prior to your actually
starting work.

If the adjuster refuses to authorize a return visit, you are placed
in a difficult position. In most instances, we will prevent our clients
from returning to work until the visit is schedule. This often puts the
client at risk for a Form 24 (an Application to Suspend or Terminate
Benefits) so it is not something you should do without some help.

The other absolutely essential act is to demand that the insur-
ance company give you a Form 28T and a Form 28U. While the
Form 28T states that you can obtain a Form 28U from the
Industrial Commission, you cannot count on this actually happen-
ing. The adjuster may tell you that you don’t need a Form 28U yet
because you haven’t even tried to return to work. Do you actually
think she’ll give you the form later when you really need to use it?
We haven’t seen it happen yet.
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CASE STUDY

The Case: “Jerry” worked in the lumber department of a
large home improvement store. He injured his back loading
bags of concrete onto a cart of a customer. He immediately
reported the injury to his superiors. The employer immediate-
ly sent him to their company doctor to give a urine sample
before they would investigate the claim any further. Once it
was proven that he had no drugs in his system, the insurance
company permitted him to go through a course of treatment.
After several weeks of physical therapy, Jerry’s doctor suggested
that he return to work in a light duty position. Jerry was bored
stiff from sitting at home and welcomed the opportunity to
return to work and see his friends there.

Although the employer had assured the doctor that Jerry
would only have to lift 10 pounds, they sent Jerry back to his
regular position in the lumber department. On his second day
back, a customer asked Jerry to help load some boards onto a
cart. Jerry looked quickly for someone else but could find no
one. At that point, he decided to help the increasingly impa-
tient customer. As soon as he did so, he knew he’d made a mis-
take. His back hurt more than ever.

Jerry immediately went to his boss and asked to see the doc-
tor. The employer said they would get back to him. The next
morning Jerry couldn’t even get out of bed. He called in, but his
boss was non-committal. After two weeks out of work with no
income and no word of a doctor’s visit, Jerry came to see us.

Here’s what we did: We immediately called the adjuster
and demanded a return visit to the doctor. She agreed that this
was necessary, and said she’d schedule it. We confirmed this
conversation with a follow-up letter sent by fax. We also wrote
to the doctor asking that he write Jerry out of work on a Form
28U. After several days, the adjuster claimed she had been try-
ing to schedule the appointment but that the doctor was
unavailable. For his part, the doctor indicated that because this 
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was a workers’ compensation claim, he would only see Jerry if
the adjuster wanted him to. The doctor didn’t feel comfortable
writing Jerry out of work without actually seeing him.

We filed a motion with the Industrial Commission to force
the insurance company to authorize the doctor’s visit. We
attached a copy of our letter to the adjuster, our letter to the
doctor and an affidavit of a staff member regarding the doctor’s
comments regarding not being able to complete the form. The
Industrial Commission ordered the insurance company to send
Jerry to the doctor. The insurance company appealed this order.
We then went back to the Industrial Commission for an order
requiring the adjuster to comply pending an appeal. The
adjuster attempted to get out of this by seeking a stay of the ini-
tial order. We filed an opposition to this, complete with all the
relevant correspondence. Fortunately the motion for a stay was
denied, and Jerry went to the doctor, who wrote him out of work.

Unfortunately, however, under laws which heavily favor
the employers and their insurance companies, the doctor could
only write Jerry out of work effective the day of the office visit.
This was nearly eight weeks after Jerry originally asked to see
the doctor.

SUMMARY
HOW NOT TO WRECK YOUR CLAIM

• Before you leave the doctor’s office, request a follow-up visit 
for about 2 weeks after you return to work. 

• Before you return to work, request a Form 28T and a Form
28U from the insurance company. 
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Chapter 6

IGNORE AN INDUSTRIAL
COMMISSION FORM

A lot of injured workers call us frantically after the insurance
company stops their weekly checks. The caller is panicking because
she’s got bills. We’re concerned because we have to get things done
quickly to avoid an emergency.

We’ve said many times, once the insurance company starts pay-
ing weekly benefits these are supposed to continue unless you return
to work or the Industrial Commission grants the defendants permis-
sion to stop payments. Obviously, we have to determine if one of
these two things has occurred.

Once we establish that the injured person did not return to
work, then the obvious question is whether or not the Industrial
Commission granted defendants the permission to stop paying ben-
efits. Often the defendants did this without permission.
Unfortunately, that is not unusual when an injured worker does not
have counsel. In an alarming number of cases, the injured worker
doesn’t realize this is illegal. The insurance company tells them some
made-up story as to why this is right, and the injured worker settles
quickly just to pay her bills. If we are retained before this happens,
we can move aggressively to have the checks reinstated, often with a
penalty added to them.

Occasionally, however, we learn that our new client received an
Industrial Commission Form 24 or an Industrial Commission Form
90 (See Appendix B for copies of Industrial Commission forms),
and she did nothing about it. This is a serious error which can take
months to undo. These two forms demand your close attention.

The first, the Form 24, is defendants’ Application to Suspend or
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Terminate Benefits. The insurance company is required to fill in a blank
indicating the date by which you must respond. This is seventeen days
after they mail the form to you. If you respond in the allotted time, the
Industrial Commission will conduct a telephone hearing during which
you will be able to argue for a continuation of your benefits.

The danger is this: If you fail to respond within seventeen days,
the Industrial Commission will permit termination of benefits – and
they may not even ensure that you find out this occurred. Several
times we’ve had clients who did mail the Form 24 back to the
Industrial Commission, but the NCIC promptly lost it. This hap-
pens with alarming frequency. We recommend that you fax the
Form 24 back and keep the transmission sheet proving you sent it.
An alternative would be to send it be certified mail, return receipt
requested. That way you have proof that the Industrial Commission
received your response.

Insurance companies love to send Forms 24 to unrepresented
claimants – especially if they hear the injured worker moved. We
know of instances when the insurance company sent the Form 24 to
the old address knowing full well that the injured worker would not
receive it. Obviously the out-of-work employee cannot respond to
what he never gets. The Industrial Commission, of course, doesn’t
know any better and plays right into the adjuster’s tricks when it
allows the termination of benefits.

The Form 90 is a similar, but less drastic, situation. The insur-
ance company is permitted to ask you to sign under oath that either
you haven’t worked, or if you have, how much you earned. The
insurance company may do this once every six months. This is the
Form 90. Because the Form 90 must be sent to you by certified mail
with a green return receipt card for your signature, it will be pretty
obvious that it is important.

If, for some reason, you forget to respond within thirty days, the
Industrial Commission will grant defendants’ request to suspend
benefits until you do respond. Under the Industrial Commission
rules, the defendants are supposed to wait for the NCIC’s permis-
sion. This, however, is rarely done, and in our experience, the
Industrial Commission does not enforce this provision with any
forcefulness. Insurance companies can take advantage of this situa-
tion by cutting off checks immediately and only turning them back
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on when the completed Form 90 is received.
Theoretically, the Industrial Commission will order a resump-

tion of benefits as soon as you get around to completing the Form
90. In practice, however, the Industrial Commission is extremely
slow in forcing insurance companies to reinstate checks. It is not
uncommon for this to take up to six months to accomplish even
when it is obvious to everyone that payments should never have
stopped in the first place. 

The other pitfall regarding the Form 90 is that you must be
truthful. If you’re drawing weekly disability checks and secretly
working, there is a very good chance the defendants have heard
about this already. At least 20% or more of the time when our clients
receive a Form 90, it is because the insurance company suspects they
may be working on the side. Listen to us carefully: It is far worse to
get caught in a lie about working than it is to be caught working. If
you’ve been working and drawing checks at the same time, it is
always best to come clean about it.

If you receive either a Form 24 or a Form 90, you should know
that the insurance company has decided to put some heat on you.
These are often warning signs of more trouble ahead.

CASE STUDY

The Case: “Marc” was a construction worker who was car-
rying several long sections of pipe with a co-worker when his
partner lost his balance and dropped his end. Marc struggled to
throw the heavy pipes away from himself but badly twisted his
knee in the process. Although this was an obvious interruption
of the normal work routine and directly caused an injury to
Marc, the adjuster took nearly six weeks to turn on his checks.
Marc wiped out his savings and had to borrow money from
family to make his rent, utility and car payments.

Marc underwent arthroscopic knee surgery to repair a torn
ligament in his knee. His insurance company provided a reha-
bilitation nurse to coordinate the medical treatment. She asked
to meet Marc at his house, but he told her that he’d moved in 
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with his girlfriend in an effort to save money. The rehabilitation
nurse routinely called Marc at his girlfriend’s house and sent
letters to him at that address.

His employer had never had anything even close to a light
duty position but that didn’t stop the insurance company from
sending the rehabilitation nurse to the doctor with a promise of
light duty work. The doctor told Marc that he was inclined to
send him back to work on light duty as long as there was no
heavy lifting involved. Hearing this, the rehabilitation nurse
gave the doctor a letter from the employer stating that there
was light duty available for Marc at whatever restrictions the
doctor imposed. The doctor limited Marc to no lifting over
twenty pounds.

On the way home from the doctor’s office, Marc called his
boss and asked about the light duty job. He wasn’t exactly sur-
prised when he learned that the employer wanted him to do his
regular job but that help would be provided if he was really
going to be a wimp about it. Marc decided not to report to
work the next day. Neither the employer nor the insurance
company contacted him about the job again. A month later his
workers comp checks stopped.

Marc immediately called the adjuster asking what was up.
The adjuster advised him that the Industrial Commission had
granted permission to terminate the checks after she filed a
Form 24. When Marc said he never saw the Form 24 the
adjuster laughed, and said “I guess that’s why you didn’t
respond to it.”

Here’s what we did: Marc tried to work this out with the
adjuster for several weeks before coming to us. By this time, he
was just about broke again. The Industrial Commission gave us
a copy of the Form 24, and we immediately spotted the prob-
lem. The adjuster had sent the Form 24 to Marc’s old address.

We asked the Industrial Commission to order a reinstate-
ment of Marc’s checks. The adjuster objected and claimed that
she had no idea that Marc had moved. When we showed the
Industrial Commission the rehab nurse’s reports referring to
the change of address and listing the new one, the adjuster 
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claimed she had never actually read that part of the report.
Unbelievably, the Industrial Commission initially took the
insurance company’s side and ruled that because Marc had
never told the adjuster directly of the move, the Form 24 could
be sent to the last “official” address.

We appealed this horrendous decision. Just prior to the
hearing on the appeal we were able to settle Marc’s claim for all
of the back pay and some money to carry him into the future.
We were bitterly disappointed with the Industrial Commission’s
bias against injured workers, but we and Marc agreed that the
settlement was his best option under the circumstances.

SUMMARY
HOW NOT TO WRECK YOUR CLAIM

• Do not ignore a forms sent from the Insurance company –
especially Form 24 or Form 90. 

• Be truthful when completing Form 90.
• Be aware that when you get a Form 24 or Form 90, the

insurance company is probably about to increase the pressure 
on your claim.
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Chapter 7

LET THE INSURANCE COMPANY
GET AWAY WITH PAYING YOU LESS

THAN THEY SHOULD

This is the “give ‘em an inch, and they’ll take a mile” scenario.
Basically, if the insurance company figures out that you don’t know
what you’re legally entitled to, they will take advantage of you every
single opportunity that they can. They’ll often be really nice to you
while they are busy taking advantage of your inexperience in work-
ers’ compensation law. Once or twice a month, we talk to an injured
worker who tells us their workers’ compensation insurance compa-
ny is being real good to them. So we start asking questions about
what is really happening. Before the conversation is over, we’ve iden-
tified hundreds – if not thousands – of dollars in benefits which the
injured worker never received. The prime examples of this occurring
are on the amount of weekly checks, mileage reimbursements, pre-
scription reimbursements and attendant care.

If you are completely out of work, you are entitled to be paid
two-thirds of your average weekly wage. What most people don’t
realize is that your average weekly wage is generally more than your
stated salary. Your wage includes overtime, mileage money, per diem,
tips and the value of the use of company vehicles – basically any-
thing which comes to you as salary or pay either in cash or goods. It
does not include health insurance or other benefits. If you work
overtime on a regular basis, you know how important that extra
income is to your household. But most of the time, the insurance
company will underpay you by claiming that you compensation
checks are based only on the forty-hour week. The way they get
away with this is on the Industrial Commission Form 19 Employer’s

27



Report of Injury. Here, the employer is supposed to say how many
hours you work “including overtime.” After looking at hundreds of
these, we have yet to see one which accurately reflected the amount
of overtime. If you don’t stand up for yourself, the insurance compa-
ny will continue to take advantage of you.

The second way that the insurance company will underpay you
is on mileage reimbursements. You are entitled to be paid 58.5¢ per
mile for all trips to medical providers as long as it is twenty miles or
more roundtrip. (Prior to July 1, 2008 it was 54.5 ¢ per mile.)  If
you don’t live in the same town as your doctor or physical therapist,
you know that the mileage can really add up quickly. With gas prices
as high as they are, it is very difficult to pay for all of that travel. The
insurance company could volunteer to tell you about the mileage
reimbursements. Some of them do, but they often do not. Keep in
mind, the insurance company wants to keep you in a state of semi-
financial distress. This will make it easier for them to settle with you
later on in the case.

The third way which the insurance company underpays you is
by encouraging you to put your prescriptions on your major med-
ical health insurance. Some of the time, they will reimburse you the
co-pay, but often, they will act like it is your responsibility to pay it
yourself. When your health insurance company figures out that
they’ve been paying for a workers’ comp claim for months and
months, they will almost certainly ask for their money back. What
happens if you’ve settled your workers’ compensation claim in the
interim? No problem. The health insurance company will deny your
future claims until they’ve recouped the money they spent on your
workers’ compensation prescriptions. While this doesn’t happen as often
as the first two examples, it does come up, and if it is not properly
addressed in the settlement paperwork, the results can be disastrous.

Finally, the fourth way the insurance company underpays you is
by failing to provide for “attendant care.” We believe the law on this
is very clear. If you are physically incapable of performing work
around the house as a result of your injury, workers’ compensation
should hire your family, friends or an outside person to come and do
it for you. This is called attendant care. We’ll admit the Industrial
Commission doesn’t always get this right, but we believe strongly
that this is, in fact, the only proper legal interpretation of the
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General Statutes. It is important for the insurance company to real-
ize that you are going to ask for absolutely everything you are enti-
tled to, and then some. Only when the insurance company realizes
that you are not going to be nickel-and-dimed, then will they get
serious and pay you what you deserve. Thus, even if the Industrial
Commission errs by failing to award attendant care, you will win by
putting the insurance company on notice that you will not go away
cheaply.

CASE STUDY

The Case: “Melissa” was a registered nurse. Because she was
the sole breadwinner in her household, she worked for two dif-
ferent medical facilities. Her employers had rules which placed
limits on how many hours she could work without rest. For
example, she was not allowed to work a 12 hour shift for one
facility and immediately work another 12 hour shift for the
other facility. This rule made sense for all parties involved.
Because she was limited in the shifts she could work, she went
out of her way to work weekends and holidays which paid sig-
nificantly higher hourly rates. Though she was quite busy, she
earned a very high wage for her work.

Unfortunately, while caring for a patient, Melissa injured
her knee. As a result, she had to have surgery. The workers’
compensation carrier based her weekly compensation benefits
on the normal hourly rate for a nurse. They failed take into
account that Melissa more often than not worked periods
which paid higher than normal. Consequently, Melissa’s week-
ly compensation rate was significantly less than what it should
have been.

Melissa, who was unfamiliar with the workers’ compensa-
tion process, was unsure what she was entitled to. She knew
workers’ comp paid less than her pre-injury salary. She just
assumed that the insurance company would get it right. Thus,
for many months she received the incorrect amount without
question. This was especially hard for Melissa because her 
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injury prevented her from doing either job. One painful reali-
ty of the workers’ comp laws is that benefits are only to be paid
based average weekly wage of job in which you were injured.
Second or moonlighting jobs are not considered in the equa-
tion. It goes without saying that since Melissa was only to
receive benefits based on the job in which she was injured, her
compensation rate needed to reflect all of her wages, including
weekend and holiday rates of pay.

What we did: Soon after meeting with Melissa, we deter-
mined that her weekly compensation rate was incorrect. We
asked her to produce pay stubs and previous W-2 tax forms. We
then demanded that the insurance company complete a Form
22. The Form 22 is a form that the employer must indicate
how much the employee was paid each month and how many
days he or she worked. With the check stubs and Form 22, we
convincingly argued that she should be receiving a higher
weekly compensation rate. Furthermore, the insurance compa-
ny had to go back and pay Melissa the amount they had previ-
ously shortchanged her.

For Melissa’s sake, the insurance carrier didn’t get away with
paying less than they were supposed to, but it happens all too often.
Never assume that the benefits you are receiving are correct just
because the workers’ compensation insurance company says so.

SUMMARY
HOW NOT TO WRECK YOUR CLAIM

• Don’t let the insurance company pay you less than they owe 
you under the law. 

• The insurance company tries to pay you 2/3 your salary and 
not 2/3 of your wages which include your overtime, tips, 
access to vehicles, etc.

• The insurance company is required to pay mileage to and 
from the doctor’s office.

• The insurance company is required to pay for your prescriptions.
• The insurance company is required to pay for attendant care.
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Chapter 8

FAIL TO LOOK FOR WORK

Once you have reached maximum medical improvement (the
point when you’re as good as you’re going to get) and the doctor has
released you with permanent restrictions, you will come to a cross-
road in your case.

If you can return to your old job and actually do it, you are one
of the fortunate few. It’s great that things have worked out so well,
and you’ll be able to go back to your old job.

Many times, however, injured people cannot return to their old
jobs. The doctor’s restrictions are such that they simply cannot do
the work anymore. These folks are going to have to make some real
decisions. This is a critical point in the case when the insurance com-
panies will be looking for any possible chance to close out your
claim. You need to be very, very cautious.

If you’re injured to the extent that you can never return to work,
you are entitled to draw your weekly checks for the rest of your life.
There are no time limits on how long you can draw checks.
(Although the insurance companies are pushing for a change in the
laws which would limit this to only a few years – even if you are so
injured that you need around the clock medical care. Apparently
they figure you’ll go on welfare.)

Just because you think you can never return to work and even if
the Social Security Administration says you are disabled, the
Industrial Commission will still let the insurance companies have
you looking for work. Todd Oxner handled a case where the injured
worker had been out of work for 22 years. The insurance companies
were still putting private investigators on him and trying to make
him look for junky little jobs.
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Fortunately most people are not so injured that they cannot
return to some kind of work. You are entitled to be paid for two-
thirds of your wage loss if you cannot earn as much as you did before
your injury. Don’t count on the insurance company to tell you this.
In most of the cases we’ve seen, the adjuster “forgot” to pay the
injured worker the wage loss he was due. It is important, however,
to not just sit home and watch daytime television. You need to actu-
ally be doing something to get back to work. If you don’t, the insur-
ance company will quickly file a Form 24 to cut off your benefits.

Now the insurance company will usually try to get you back to
work as fast as they can. To help in their efforts to stop paying you
weekly benefits, the insurance companies sometimes hire trained
professionals under the pretense of helping you find a new job.
These people are called vocational rehabilitation professionals, and
the process of looking for work that they put you through is called
the vocational rehabilitation process. Many adjusters call this process
“voking” as in “I’m going to voke your client until she settles.”

While we have tremendous respect for anyone who helps an
injured worker, we’ve grown to be skeptical of vocational rehabilita-
tion. The Industrial Commission says that you only have to return
to work if it is suitable employment. Suitable employment means
that it is reasonably close to your pre-injury wages. However, most
vocational rehabilitation professionals will tell you that part-time
minimum wage is suitable employment – even if you were making
over $100,000.00 per year! This is not a joke. In fact, as this book
goes to press we have a case where that is actually happening. We
have spoken to dozens of rehab professionals, and we have yet to
find a single one who will put a minimum dollar amount on suit-
able employment, no matter how much you were making prior to
the injury.

The result is that the rehab professional will often have you out
looking for all sorts of jobs which you may have no interest in, no
aptitude for, little possibility of obtaining and which would guaran-
tee financial ruin for your family if you took it.

Imagine this: You were making $20.00 per hour prior to your
injury. The rehab professional tells you to apply to a part-time job
which pays $8.00 per hour. You refuse. What happens next? The
Industrial Commission will almost certainly approve the insurance
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company’s Form 24 to terminate your benefits.
You’re best chance of avoiding this minefield is to do your own

job search. If you can prove that you are looking for work on your
own, then the Industrial Commission may consider letting you look
for $15-18.00 per hour jobs for a while before settling for something
much less. Not only that, your vocational rehab professional will be
much more likely to give you the benefit of the doubt if it appears
you really are trying to return to work.

What about going to school? Insurance companies hate it. They
simply cannot stand it. In our experience, they will do almost any-
thing to avoid your going back to school to improve yourself. Why?
We’re not really sure. It probably has to do with the fact that they
will have to keep you on weekly checks the whole time you’re in
school. That shouldn’t really matter if it results in you getting a high
paying job. Yes, the insurance company will have to pay you full
checks for a while longer, but hopefully you’ll have no wage loss later
on. That should be an overall savings to the insurance company. But
still, they avoid it like anything.

Your best chance of getting this approved is if you start the school-
ing process as soon as possible, even before you’re released by your doc-
tor. If you are already back in school, it is much more likely that the
Industrial Commission will allow you to finish your course of study.

CASE STUDY

The Case: Before his accident, “Richard” was a skilled elec-
trician. Unfortunately, one day while at work, he fell off a lad-
der rupturing a disk in his back. The road to recovery was a
long one – first surgery, then physical therapy. His doctors even
sent him to work conditioning (a form of therapy designed to
simulate the work environment). At the conclusion of his treat-
ment, he underwent a functional capacities examination. The
examination revealed that Richard had permanent physical
restrictions that prevented him from being an electrician.

After this happened, Richard’s employer informed him
that they had no job available within his restrictions. Richard 
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was very concerned. He could no longer do job which he had
knowledge and experience doing. He was unsure about his
future. When the workers’ comp vocational rehab profession
contacted him initially, he was thrilled. He had been looking
for work on his own but had had no luck. He thought that
maybe the vocational rehab professional would send him back
to school to learn a new trade in a less physical field. He was
very disappointed to learn that was not the case.

From the beginning, the vocational rehab professional
provided Richard with a handful of menial job leads. Most of
the jobs she suggested were outside of his restrictions. Many of
the jobs were miles away from his home. One thing all of the
jobs lead had in common, they paid significantly less than his
old job as an electrician.

In addition to relying on the voc rehab professional’s leads,
Richard was instructed to look for additional leads on his own.
Each week, he would search the classifieds and go down to the
local EEOC office search for job postings. Unfortunately, nei-
ther he nor the voc expert could find him a job.

Weeks turned into months, and months became a year.
Richard noticed that the voc rehab professional seemed to
become increasingly frustrated. She started accusing him of not
fully cooperating with voc rehab. Their weekly meetings
became very uncomfortable. Her monthly reports started
including comments about him failing to follow instructions.
She urged Richard not to mention his back injury when
applied for work. He began to feel that she wanted him to be
less than honest with prospective employers. The tensions grew
each week. Before too long, the voc rehab professional accused
him of failing to look for work on his own. That’s when
Richard learned firsthand that the voc rehab professional’s
reports had an impact on his case.

The workers’ compensation carrier, based on the voc rehab
professional’s account, threatened to terminate Richard’s week-
ly benefits for failure to cooperate. Had they have been success-
ful, Richard could have gone months without benefits waiting
for a hearing to prove that he had been cooperative.
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What we did: We informed Richard from day one the per-
ils of not cooperating with vocational rehabilitation. When he
was released to work by his doctors, we told him to keep a jour-
nal of what potential employers he contacted and whether he
would be appropriate for such jobs. Fortunately, this informa-
tion allowed us to counter the false claims by the voc rehab pro-
fessional. Without it, it is likely that the carrier would have
filed for motion to terminate benefits.

This claim settled recently at mediation. Richard is
considering going into business for himself in a less physical
capacity using his settlement proceeds as start-up money. 

SUMMARY
HOW NOT TO WRECK YOUR CLAIM

• If you are able to work at all (even not at the same job doing 
the same tasks), you will be required to look for work.

35



Chapter 9

SIGN A FORM 21 WHILE YOU ARE
STILL OUT OF WORK

After you’ve been hurt on the job and have completed your
treatment with the doctor, he usually says that you’ve reached a point
called maximum medical improvement (MMI). This is a term used
in North Carolina workers’ compensation cases that means your as
good as you’re going to get. The doctor normally puts you at MMI
when he is done treating you as a patient. At the same time, the doc-
tor will decide whether or not you have any permanent disability –
however minor – as a result of your injury. This is expressed as a per-
centage and is known as the permanent partial disability rating
(PPD). This is also when the doctor gives you permanent work
restrictions.

A disability rating is a tool the doctor uses to show how bad of
an injury you suffered. For instance, the doctor may say that you
have a 10% disability. Basically, this means that the injured body
part is only 90% as good as it used to be. The North Carolina
Legislature has set out the value of almost every body part in the
Workers’ Compensation Act. This table is found in Appendix A.

As you can see from that table, the legislature has decided that
your arm is worth 200 weeks of your compensation rate (which is
two-thirds of your average weekly wage). As an example then, let’s
say you made $600.00 a week before you got hurt. If that’s true, you
should have been paid $400.00 a week while you were out of work.
If the doctor assigns a 10% PPD, you are entitled to $9,600.00 in
compensation for the permanent injury to your arm. (The arm is
240 weeks, so 10% of that is 24 weeks, times the compensation rate
of $400.00.)
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At this point you should probably expect the adjuster to swoop
in and try to get you to sign an Industrial Commission Form 21 to
accept that $8,000.00 payment. (See Appendix B for a copy of
Industrial Commission Forms.) The adjuster may even offer to
throw in an extra thousand bucks if you give up the right to future
medical care. You may be willing to take this, but you shouldn’t
unless you’ve already returned to work making as much or more as
you did when you were first hurt.

Under our laws if you are totally disabled from work, you get
paid up to two-thirds of your average weekly wage. If you are par-
tially disabled, which is you are able to work but you are not able to
earn as much as you did before you got hurt, you are entitled to be
paid for two-thirds of the difference between what you used to make
and what you can make now.

Confused? Most people are. Let’s put it in context. Using the
example from above, the injured worker was originally capable of
earning $600.00 per week. Let’s assume that as a result of his injury
he can now only work part-time at $7.00 per hour. So he’s only mak-
ing $210.00 per week. At this point he has a wage loss of $390.00
per week. So workers compensation has to pay two-thirds of that
partial disability, or $260.00 weekly.

How long do those workers compensation payments continue?
Good question. In what is probably the single most unfair law in the
entire Workers’ Compensation Act, this wage loss is limited to 300
weeks from the date of injury.

What the adjuster probably won’t tell you is that you don’t have
to take the rating. If you think your wage loss is going to payout
more than the payout for your rating, go that route. Well, adjusters
hate that because it makes them keep their files on you open as they
keep writing you checks week after week after week. They’d rather
tell you all you can have is your rating and hope you believe them.

Should you take the rating or the wage loss? In the example we’ve
been using, let’s assume that the injured worker gets that low-paying,
part-time job exactly one year, 52 weeks, after the date of his injury. If
that’s true, then he’s entitled to draw wage loss checks for another 248
weeks. If he were never to get a raise or increase his hours, the insurance
company would have to pay him $64,480.00. See why the adjuster
wants him to sign the Form 21 locking him into taking the rating?
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The Form 21 also impacts your ability to get other benefits. In
fact, if you sign the Form 21 and then go out of work again – even
for the same injury – the insurance company will argue that you
don’t get more in benefits because you “elected” to receive the rating
instead of ongoing temporary benefits. It is a tricky maneuver that
insurance companies use to take money away from injured workers.
That’s money that the legislature said is intended to be paid to
injured workers, but the insurance companies slip in and take advan-
tage of them.

CASE STUDY

The Case: “Maurice” injured his back when he was push-
ing loaded carts at his hospital job. His workers’ compensation
adjuster accepted the claim without delay and always paid
Maurice on time. Although Maurice lived near a university
hospital, the adjuster had him get treatment from a doctor in
the next county over. Maurice started to complain about it, but
he was pretty grateful that the adjuster was providing medical
treatment and weekly checks. He’d heard horror stories from
other injured workers so he decided to be happy with what he had.

Maurice’s back didn’t get better quickly. He went through
physical therapy, had injections and finally had to have back sur-
gery. Only a few weeks after his back surgery, the insurance com-
pany’s doctor released him to return to work with 25-pound lift-
ing restrictions, 50-pound restrictions on pushing and pulling,
and a 10% permanent partial disability rating to his back.

Maurice didn’t think he was really in shape to go back to
work, but the doctor assured him that he was. Maurice asked
his adjuster if he could get a second opinion. To his surprise the
adjuster said “sure” and even offered to set it up for him.
Maurice went to see the other doctor who had an odd office
out by the airport and didn’t appear to have a lot of patients
waiting to see him. Maurice began telling him about the diffi-
culties he would have returning to work. At this point, the doc-
tor cut him off saying that the second opinion was only for a 
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rating and not for any return to work issues. Flustered, Maurice
asked if he could call the adjuster real quickly. The doctor
agreed and Maurice managed to get the adjuster on the phone.
“Yes,” the adjuster stated, “the second opinion is only on the
rating. That’s all the law of the North Carolina allows. I wish
there was more I could do for you, but it’s the law.” The doc-
tor then gave Maurice a 5% rating to his back.

Fortunately, Maurice’s employer said they would accom-
modate him at a new job which didn’t require lifting over 25
pounds. Unfortunately he was going to have to take a $3.00 an
hour pay cut to do so. The day before Maurice was scheduled
to start work again, his boss called him in. Sitting on the desk
was a Form 21 which the insurance adjuster had sent over to
the company. It provided that Maurice would be paid for a
7.5% rating to his back, or 22.5 weeks of his compensation
rate. The adjuster had sent a note along with this explaining
that North Carolina law required her to average the two ratings
together and that as soon as Maurice signed the Form 21 she
could get him his settlement money. Maurice signed as his boss
and the adjuster asked him to.

Within a couple of weeks on the new job Maurice was hav-
ing real trouble with his back again. The adjuster didn’t
respond to his telephone calls and so he came to us.

Here’s what we did: We explained to Maurice that his
adjuster had taken advantage of him by getting him to sign the
Form 21. His wage loss would pay a great deal more than the
rating would, and quite frankly, we weren’t even sure that he
could do this job.

We immediately checked with the Industrial Commission.
Unfortunately the Form 21 had already been approved. Our
next step was to move to reopen the claim. This requires a
change of condition which in back claims can be very tricky. As
we expected, the adjuster declined to reopen the claim and
announced that she thought Maurice might have a new claim
for a new onset of back pain that would have to be investigat-
ed. What the adjuster didn’t say but we knew full well, is that
any new claim would be at the reduced wage rate.
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We wrote to the doctor asking his opinion regarding
Maurice’s new symptoms. At the same time we arranged for
Maurice to be seen by a different doctor entirely. At this point
we got the break we needed. The newest doctor felt that this
was all a continuation of the original injury, and Maurice
should be out of work. The insurance adjuster balked at this
but didn’t take advantage of the opportunity to further direct
Maurice’s medical care. The result was that we were able to
build up a substantial amount of evidence supporting Maurice’s
position that he should be drawing weekly checks again.

We requested a hearing before the Industrial Commission.
Following the hearing, we took depositions of each of Maurice’s
doctors. During these, we were able to persuade the physicians
that Maurice’s current condition was nothing more than a
change of his old condition. The insurance company quickly
settled with Maurice.

SUMMARY
HOW NOT TO WRECK YOUR CLAIM

• Don’t sign a Form 21 while you are still out of work.
• You can choose to either take a rating (see Appendix B) or 

take payments based on the wage loss.
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Chapter 10

HIRE AN ATTORNEY BASED ON TV
OR YELLOW PAGE ADS

We’ve all seen the ads: “Don’t Settle for Less,” “Put My Years of
Experience Behind You,” “We’ll Fight for You,” “We’ll Stand Up for
You,” blah, blah, blah. North Carolina does essentially nothing to
monitor lawyer advertising, and we all suffer as a result of it.

Think about the lawyer ads on television: They all sound the
same. Is there anything said which would help you pick between
Lawyer A and Lawyer B? Would it even be possible to do that in a
thirty-second ad? What about the Yellow Pages? They’re all the same
too. Some ads are bigger, some in color but they all are essentially the
same. It’s like a rule or something: A lawyer cannot give an injured
worker ANYTHING which will help that person make a wise deci-
sion about hiring the lawyer.

We think that is ridiculous. We said it right up front: We may
not be the right attorneys for you. Your case may not be the right
one for us. But we think that any decent attorney should establish
that he or she really knows what they’re talking about before making
an injured worker come to the office for a “free consultation” or
high-pressured sales pitch.

There is no magic shortcut to finding the right lawyer, but the
following eight tips should help.

Tip #1: Learn about workers’ compensation. Turn off the tele-
vision and close the Yellow Pages and look at the lawyer’s Web site.
What can they tell you about workers’ comp? Is it just generalities?
Do they have specifics about cases they’ve handled? Can they explain
why they do certain things?  Do they prove in their material that
they really know what to do in a workers’ compensation case?
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Tip #2: The law is far too complicated for you to trust your case
to a general practice lawyer. Look for lawyers who specialize in work-
ers’ compensation and related fields like personal injury and Social
Security disability. Avoid lawyers which do traffic tickets on
Mondays and Tuesdays, divorces on Thursdays and Fridays, and will
squeeze in the workers’ compensation cases on Wednesday morning
while saving Wednesday afternoon for wills. Hey, the insurance
companies hire lawyers who do nothing but injury defense work. If
the “other side” is using a lawyer who does workers comp 40 hours
a week, you probably don’t want a lawyer who only does this three
or four hours per week.

Tip #3: Call three or four firms which seem to limit themselves
to representing injured people. Do you speak to a lawyer or to a
paralegal? Have them send you information about workers’ compen-
sation. Can they increase your knowledge about workers’ compensa-
tion? Do they only want to talk to you on their home turf? You
know, the “free consultation” in which they want you to sign a fee
contract? What can they send you to build your base of knowledge?
If they offer to come and see you, ask them if this is free or not. One
of the biggest advertising firms with ten offices offers to come to
your house or the hospital. What they don’t tell you upfront is that
they’ll bill you $125.00 in “expenses” for the visit.

Tip #4: Ask this short list of lawyers directly – how many cases
have they taken to an Opinion and Award? How many appeals have
they handled? Have they been to the Court of Appeals and the
North Carolina Supreme Court? If they try to tell you they’re repu-
tation is so powerful that they can settle favorably without going to
hearings, you should run. Quickly. It just doesn’t work that way.
Many lawyers have the reputation of always settling before a hear-
ing. Rest assured, the insurance companies know who they are and
never offer top dollar to settle. The insurance company doesn’t have
to. If the lawyer tells you that he’s only had ten or twelve Opinion
and Awards, that shouldn’t necessarily exclude him from your con-
sideration. Ask about the other lawyers in his firm. How many deci-
sions do they have? How is the firm structured? Do the lawyers work
together on the files?

Tip #5: Find out the lawyer’s reputation. Have they been sanc-
tioned by the State Bar? How do their peers view them? The best
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source for this information is www.Martindale.com. This is the gold
standard for evaluations of lawyers. They rank lawyers with a “V” for
“very high ethics.” If the lawyer cannot muster the “V,” Martindale
goes no further with them. If the lawyer is known for his high ethics
then he’ll be ranked an “AV,” “BV,” or “CV.” AV is the highest rank-
ing, one which Martindale reserves for lawyers whose “peers rank
him or her at the highest level of professional excellence. A lawyer
must be admitted to the bar for 10 years or more to receive an AV
rating.” Nearly all of the other “ranking” organizations allow a
lawyer to buy standing – in other words, ranking from other organ-
izations are probably junk.

Tip #6: Ask them a trick question: What is this claim worth?
Any lawyer who tells you a dollar amount without having reviewed
your medical records, your employment history, your functional
capacities evaluation, your vocational opportunities, etc., is probably
just telling you what they think you want to hear. There is simply no
way that the lawyer can assess the value of your claim at that initial
meeting. If you press them, they may speak in general ranges but will
throw in lots of qualifications about this.

Tip #7: Interview the lawyer in person. That’s right. Interview
them. You’re going to be spending a lot of time with them. Make
sure it’s a good fit. If they don’t like spending time talking to you
when they are hoping to make a good impression and have you hire
them, how do you think they’re going to be down the road when
you’re on the hook? It’s vitally important that you can trust your
lawyer. If you can’t trust him or her, how can you know that they
have your best interests in mind?

Tip #8: Look at the fee contract. In workers’ compensation,
cases the Industrial Commission sets the fees. It should be no more
than 25%. In a personal injury case, it is common for an attorney’s
fee to go up in percentage if the case goes to a trial, but that is never
the case in workers’ compensation. You should immediately turn
down any lawyer who wants to increase the fee from 25% to 33
1/3% if you don’t settle your case at mediation. Let’s say that you’re
offered $100,000.00 at mediation. That means that your lawyer
would get $25,000.00, and you would get $75,000.00. What if
$100,000.00 isn’t enough? Well then you go to a hearing. If after the
hearing you get $100,000.00 in a settlement, the lawyer wants to
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increase his fee to $33,333.33 leaving you with just $66,666.67.
Except that the Industrial virtually never approves a one-third fee; a
fact the attorney won’t tell you. This fee contract allows the lawyer
to really pressure you to settle at mediation. Hearings are a lot of
work for lawyers, and some of them are so scared of them that they
never go to hearing. By threatening you with an increase in the fees,
the lawyer can get you to settle at mediation, saving himself the pos-
sible embarrassment of revealing he doesn’t really know what to do
in a hearing.
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EPILOGUE

Hopefully, this book has provided you some guidance in pro-
tecting your workers’ comp claim. Frankly, it’s disappointing that a
book like this has to be written, but unfortunately, average people
who are hurt at work are often faced with insurmountable odds: A
team of attorneys and insurance adjusters that want to give you as
little money as it will take for your claim to go away.

As you move forward in your workers’ compensation claim, be
sure to get as much information as possible, and make sure that the
information is specific to North Carolina – the laws in other states
could be different. If you are looking for more information, we are
happy to provide other reports and books at our Web site:
www.otplaw.com.

We hope that this book has answered many of your initial ques-
tions about workers’ compensation claims. Of course, if you have
additional questions, we are happy to help. We would also be excit-
ed to hear any feedback you have about this book or any of our other
workers’ compensation materials. If this book or any of our materi-
als helps you win your case, we’d love to hear that too! We can be
reached at 1-866-OTP-Law1 (866-687-5291) or by email
info@otplaw.com.

Good luck!
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Appendix A

THE VALUE OF BODY PARTS
PURSUANT TO N.C.GEN.STAT. § 97-31

Back 300 weeks
Leg 200 weeks
Foot 144 weeks
Great toe 35 weeks
Any other toe 10 weeks
Arm 240 weeks
Hand 200 weeks
Thumb 75 weeks
First finger 45 weeks
Second finger 40 weeks
Third finger 35 weeks
Fourth finger 20 weeks
Hearing (one ear) 70 weeks
Hearing (both ears) 150 weeks

Any other important internal or external organ may be
compensated at up to $20,000.00 a piece.
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Appendix B

SELECTED INDUSTRIAL
COMMISSION FORMS

Form 18 Notice of Accident to Employer and Claim of
Employee, Representative, or Dependant

Form 19 Employer’s Report of Employee’s Injury or
Occupational Disease to the Industrial Commission

Form 21 Agreement for Compensation for Disability

Form 22 Statement of Days Worked and Earnings of Injured
Employee

Form 24 Application to Terminate or Suspend Payment of
Compensation

Form 25C Authorization for Rehabilitation Professional to Obtain
Medical Records of Current Treatment 

Form 25P Itemized Statement of Charges for Drugs

Form 25T Itemized Statement of Charges for Travel

Form 28T Notice of Termination of Compensation by Reason of
Trial Return to Work

Form 28U Employee’s Request that Compensation be Reinstated
After Unsuccessful Trial Return to Work

Form 33 Request that Claim be Assigned for Hearing

Form 33R Response to Request that Claim be Assigned for Hearing
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Form 60 Employer’s Admission of Employee’s Right to
Compensation

Form 61 Denial of Workers’ Compensation Claim

Form 63 Notice to Employee of Payment of Compensation
Without Prejudice

Form 90 Report of Earnings
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